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v.
MICHAEL PATRICK VON BERNDT,
Defendant-Appellant.

NO. 46201
Twin Falls County Case No. CR-20072315

RESPONDENT’S BRIEF

Has Von Berndt failed to show that the district court abused its sentencing discretion when
it revoked his probation and reduced his sentence for grand theft from 14 years with 10 years fixed
to 14 years with seven years fixed?
ARGUMENT
Von Berndt Has Failed Show That The District Court Abused Its Sentencing Discretion
A.

Introduction
Michael Patrick Von Berndt 1 defrauded a 65-year-old disabled man out of his house. (PSI,

pp. 2-3.) The state charged Von Berndt with grand theft. (R., pp. 28-30.) Von Berndt pled guilty
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At the time he was known as Michael Patrick Yundt. (PSI, p 1.)
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and the district court sentenced him to 14 years with 10 years determinate, and retained
jurisdiction. (R., pp. 42-48.) The district court later suspended execution of the sentence and
placed Von Berndt on probation. (R., pp. 60-66.)
About seven and one-half years later, the state moved to revoke Von Berndt’s probation.
(R., pp. 68-70, 82-86.) Von Berndt admitted violating his probation. (R., p. 110.) The district
court ordered an updated PSI, stating that a PSI from his Jerome County conviction would suffice.
(R., p. 111.) The PSI for the Jerome County conviction shows that, after the initial probation
violation allegations in this case, Von Berndt was charged with methamphetamine-related charges
in Jerome County and with several counts of conspiracy in Lincoln County related to a scheme by
Von Berndt and his girlfriend to enter homes on the pretext of buying items advertised for sale by
the residents and then entering the bathroom and stealing medications. (PSI, pp. 47, 55, 57-59.)
The district court ordered the sentence executed, but retained jurisdiction. (R., pp. 118-23.) The
district court subsequently placed Von Berndt back on probation. (R., pp. 126-32.)
About three months later, the state moved to revoke Von Berndt’s probation. (R., pp. 13645.) Von Berndt admitted violating his probation by using methamphetamine, being discharged
from aftercare for failing to attend, moving without permission, and taking a vehicle without
consent. (R., pp. 139-40, 166; 05/22/18 Tr., p. 6, L. 16 – p. 10, L. 3.) The district court revoked
the probation, but reduced the sentence to 14 years with seven years determinate. (R., pp. 174-75;
07/17/18 Tr., p. 31, L. 24 – p. 33, L. 12.) Von Berndt filed a timely notice of appeal. (R., pp. 17882.)
On appeal Von Berndt argues his “probation violations did not justify revoking probation”
and, alternatively, that the district court abused its discretion by not further reducing his sentence.
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(Appellant’s brief, pp. 3-4.) Application of the relevant legal standards show that Von Berndt has
failed to show an abuse of discretion.

B.

Standard Of Review
“‘Once a probation violation has been proven, the decision of whether to revoke probation

is within the sound discretion of the court.’” State v. Le Veque, 164 Idaho 110, ___, 426 P.3d 461,
464 (2018) (quoting State v. Rose, 144 Idaho 762, 765, 171 P.3d 253, 256 (2007)). In determining
whether the district court abused its discretion, the court evaluates whether the trial court “(1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason.” Id. (internal quotations
omitted). “The trial court’s factual findings in a probation revocation proceeding, including a
finding that a violation has been proven, will be upheld if they are supported by substantial
evidence.” Id. (internal quotations omitted).
“The decision whether to reduce a sentence rests in the sound discretion of the sentencing
court.” State v. Del Rio, 124 Idaho 52, 54, 855 P.2d 889, 891 (Ct. App. 1993) (holding no abuse
of discretion to not further reduce a sentence). The appellant “has the burden of showing a clear
abuse of discretion on the part of the district court in failing to further reduce the sentence.” State
v. Hanson, 150 Idaho 729, 734, 249 P.3d 1184, 1189 (Ct. App. 2011).

C.

Von Berndt Has Shown No Abuse Of The District Court’s Discretion
In deciding whether to revoke probation, “the court examines whether the probation is

achieving the goal of rehabilitation and is consistent with the protection of society.” State v.
Beckett, 122 Idaho 324, 325, 834 P.2d 326, 327 (Ct. App. 1992). The district court specifically
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applied this standard. (07/17/18 Tr., p. 32, Ls. 1-5.) It reviewed the record in the case and
considered the evidence presented. (07/17/18 Tr., p. 32, Ls. 6-17.) The district court concluded
“the community is not being protected” and did not think “rehabilitation has been successful”
because Von Berndt was “continuing to use.” (07/17/18 Tr., p. 32, Ls. 18-21.) Because the district
court’s factual findings support its decision to revoke probation, the district court did not abuse its
discretion.
On appeal Von Berndt argues the district court abused its discretion because “the bases for
the violations were being remedied and monitored through court supervision as well as supervision
by his probation officer.” (Appellant’s brief, p. 5.) As support for this argument, Von Berndt cites
the argument of his trial counsel. (Id. (citing 07/17/18 Tr., p. 27, L. 16 – p. 28, L. 7); see also
Appellant’s brief, pp. 5-9 (citing primarily his testimony at the disposition hearing).) Von Berndt
does not challenge the district court’s factual findings, however, and therefore has shown no abuse
of discretion.
Von Berndt also argues the district court abused its discretion by not further reducing his
sentence. (Appellant’s brief, pp. 5-9.) He relies primarily upon his own disposition hearing
testimony as support for his argument. (Id.) The district judge, while he “appreciated” Von
Berndt’s testimony, also was “not sure” how much of it he believed, especially regarding whether
Von Berndt was “on [his] way up or on [his] way down.” (07/17/18 Tr., p. 32, Ls. 14-17.) The
district court ultimately found that the community was “not being protected” by probation and that
rehabilitation was not being successful. (07/17/18 Tr., p. 32, Ls. 18-21.)
The district court also found, contrary to Von Berndt’s appellate argument, that the primary
reason Von Berndt had been kept on probation for as long as he had was hope of him paying
restitution. (07/17/18 Tr., p. 32, Ls. 22-25.) Although Von Berndt had “made some significant
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payments,” the district court reasoned that it could not “put the whole community at risk for the
benefit of a few.” (07/17/18 Tr., p. 32, L. 25 – p. 33, L. 2.)
The district court found that probation was not protecting the community and not
rehabilitating Von Berndt. The record supports these findings, as Von Berndt started using drugs
and absconding from treatment within a few short weeks of his release from his rider. Von
Berndt’s attempt to minimize the scope and significance of his relapse shows neither clear error
nor an abuse of discretion.

CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 8th day of March, 2019.
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